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SUMMARY

Thetrial court granted a videotape duplication com-
pany judgment on the pleadings in a malicious pro-
secution action against the company brought by a
corporation and its president. The company had
brought an earlier action against the corporation
and president for conversion, fraud, and negligence,
arising from an alleged conspiracy between the cor-
poration and one of the company's employees to
sell videotapes stolen from the company. In that un-
derlying action, the company dismissed the negli-
gence cause of action, and the trial court granted
the corporation summary judgment after the com-
pany thwarted the corporation's attempts at discov-
ery. The Court of Appeal reversed the summary
judgment as to the cause of action for conversion
only. On remand, the trial court issued a sanction of
termination for the company's willful misconduct
regarding its witnesses depositions. In the ensuing
malicious prosecution action, the corporation al-
leged that the causes of action for negligence and
fraud were brought without probable cause. The tri-
al court found that the Court of Appeal's reversal of
the summary judgment of the conversion cause of
action established, as a matter of law, probable
cause for the company to assert that cause of action,
and that the additional causes of action were not ad-
ded maliciously. (Superior Court of Los Angeles
County, No. BC219453, Brett C. Klein, Judge.)

The Court of Appeal reversed and directed the trial

court to enter anew and different order denying the
company's motion for judgment on the pleadings.
The court held that the trial court erred in granting
the company judgment on the pleadings. Each
cause of action was required to be supported by
probable cause. There was no probable cause to
claim negligence or fraud, since the company al-
leged negligence solely to trigger insurance cover-
age and raised fraud without knowing of any mis-
representation or duty to disclose on the part of the
corporation. The reversal of the conversion cause of
action merely showed that a triable issue of fact re-
mained as to that cause of action; it did not estab-
lish probable cause as to negligence or fraud.
(Opinion by Willhite, J., with Grignon, Acting
P. J., and Armstrong, J., concurring.)

FN* Judge of the Los Angeles Superior
Court, assigned by the Chief Justice pursu-
ant to article VI, section 6 of the California
Constitution.

HEADNOTES

Classified to California Digest of Official Reports

(1) Judgments & 8--Judgment on the Pleadings-
-Appellate Review.

An appellate court reviews a judgment on the
pleadings under the same standard by which it re-
views a trial court's dismissal of a complaint after
sustaining a demurrer. The appellate court treats a
demurrer as admitting all material facts properly
pleaded, but not contentions, deductions, or conclu-
sions of fact or law. The appellate court also con-
siders matters that may be judicially noticed. Fur-
ther, the appellate court gives the complaint a reas-
onable interpretation, reading it as a whole and its
parts in their context. When a demurrer is sus-
tained, the appellate court determines whether the
complaint states facts sufficient to constitute a
cause of action, and when it is sustained without
leave to amend, the appellate court decides whether
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there is a reasonable possibility that the defect can
be cured by amendment. If it can be cured, the trial
court has abused its discretion and the appellate
court reverses; if not, there has been no abuse of
discretion and the appellate court affirms. The bur-
den of proving such a reasonable possibility is
squarely on the appellant.

(2) Malicious Prosecution 8 6--Elements--Lack of
Probable Cause to Bring Underlying Action.

To preclude a later claim of malicious prosecution,
a plaintiff must have probable cause for each cause
of action it alleges against a defendant. Probable
cause exists when a cause of action is, objectively
speaking, legally tenable. If the plaintiff's know-
ledge and belief supporting its causes of action are
undisputed, probable cause is a legal question for
the trial court. If, however, the plaintiff's know-
ledge and belief are disputed, then the jury must de-
termine the facts before the court can decide the
legal question of whether those facts constitute
probable cause.

(3) Malicious Prosecution § 6--Elements--Lack of
Probable Cause to Bring Underlying Action-
-Probable Cause as to Multiple Causes of Action-
-Effect of Reversal of Summary Judgment as to
One Cause of Action.

In a malicious prosecution action against a video-
tape duplication company brought by a corporation
and its president, the trial court erred in granting
the company judgment on the pleadings on the
ground that a reversal of a summary judgment as to
one cause of action in the underlying action estab-
lished probable cause to bring that entire action.
The company had brought the underlying action for
conversion, fraud, and negligence, alleging a con-
spiracy between the corporation and one of the
company's employees to sell videotapes stolen from
the company. In that action, the company dismissed
the negligence cause of action, and the trial court
granted the corporation summary judgment. The
Court of Appeal reversed the summary judgment as
to the cause of action for conversion only, and
eventually the action was terminated for the com-

pany's misconduct in discovery. In the malicious
prosecution action, the corporation alleged there
was no probable cause to claim negligence or fraud.
The company alleged negligence solely to trigger
insurance coverage and raised fraud without know-
ing of any misrepresentation or duty to disclose on
the part of the corporation. The reversal of the con-
version cause of action merely showed that a triable
issue of fact remained as to that cause of action; it
did not establish probable cause as to negligence or
fraud. Even if the three causes of action were de-
signed to protect the same primary right, the com-
pany lacked probable cause to assert negligence or
fraud.

[See 5 Witkin, Summary of Cal. Law (9th ed. 1988)
Torts, 8§ 447, 448.]

COUNSEL

David A. Robinson and Jeffrey Lewis for Plaintiffs
and Appellants.

Gary Brown for Defendants and Respondents.

WILLHITE, 3. TN
FN* Judge of the Los Angeles Superior
Court, assigned by the Chief Justice pursu-
ant to article VI, section 6 of the California
Constitution.

Appellants Videotape Plus, Inc., and Marshall W.
Brehm appeal from the judgment on the pleadings
dismissing their malicious prosecution complaint
against respondents Vincent J. Lyons, Dubs, Inc.,
and Gerald P. Cunningham. After review, we re-
verse and remand. *159

Procedural And Factual Background FN1

Respondent Vincent J. Lyons owns Dubs, Inc., a
company in the videotape duplication business. In
1996, Dubs filed through its attorney, respondent
Gerald P. Cunningham, a lawsuit against appellants
Videotape Plus, Inc., and Marshall W. Brehm, the
president and owner of Videotape Plus, Inc. Dubs
alleged appellants were liable for conspiring with
one of Dubs's supervisors to steal videotapes from
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Dubs's warehouse. The complaint alleged causes of
action for conversion, fraud, and negligence.

FN1 Because this appeal is from a judg-
ment on the pleadings, we accept as true
the allegations of appellants complaint
without passing on their veracity. ( Inter-
Modal Rail Employees Assn. v. Burlington
Northern & Santa Fe Ry. Co. (1999) 73
Cal.App.4th 918, 924 [ 87 Cal.Rptr.2d 60];
Barker v. Hull (1987) 191 Cal.App.3d 221,
2241 236 Cal.Rptr. 285].)

Appellants denied the allegations, claiming they
bought the videotapes in good faith from the super-
visor. They propounded discovery to learn what
evidence supported Dubs's claims. Dubs repeatedly
thwarted appellants' discovery efforts, requiring ap-
pellants to obtain orders to compel, which Dubs re-
fused to honor. Appellants thereafter moved for
summary judgment, arguing Dubs had no evidence
to support its allegations. Following appellants' mo-
tion, Dubs dismissed its negligence claim with pre-
judice and the trial court granted summary judg-
ment dismissing the conversion and fraud claims.

Dubs appealed from the judgment against it. In an
unpublished decision, we affirmed dismissal of the
fraud cause of action, but reversed dismissal of the
conversion cause of action and remanded for fur-
ther proceedings. (Dubs, Inc. v. Videotape Plus,
Inc. (Jan. 7, 1999, B118053).)

After remand, Dubs continued to refuse appellants
legitimate discovery requests. On the trial's first
day, the court suspended proceedings and ordered
Dubs to produce two witnesses for deposition. Dubs
did not, however, comply with the order: one wit-
ness did not appear and the second witness improp-
erly terminated her deposition after less than one
hour of testimony. Based on Dubs's willful miscon-
duct, the trial court issued terminating sanctions in
July 1999 for Dubs's discovery abuses.

Four months later, appellants filed their malicious
prosecution complaint against respondents. Appel-

lants alleged Dubs's lawsuit against them was mali-
ciously prosecuted because Dubs lacked probable
cause for the fraud and negligence causes of action.
Appellants asserted the negligence claim was merit-
less as a matter of law because they owed no duty
of care to Dubs; * 160 according to appellants, Dubs
included the claim solely to trigger liability insur-
ance coverage that would generate settlement pro-
ceeds. Appellants argued the fraud claim was merit-
less because appellants owed Dubs no duty of dis-
closure.

Respondents moved for judgment on the pleadings.
They argued our prior reversal of the summary dis-
missal of Dubs's claim for conversion established
probable cause for Dubs's lawsuit as a matter of
law. The trial court agreed, and dismissed appel-
lant's malicious prosecution complaint. In its ruling,
the court apparently relied on our previous opinion
in which we found that it was undisputed appellant
Videotape Plus, Inc., had bought videotapes from a
Dubs supervisor. Coupling our conclusion with the
law of conversion, the trial court concluded that if
the supervisor had stolen the videotapes from Dubs
before selling them, conversion occurred as a mat-
ter of law regardless of appellants possible good
faith in believing the sales were legitimate. De-
scribing the negligence and fraud claims as thus
“add[ing] nothing” to the conversion claim, the
court declared it was not malicious prosecution to
add such “superfluous counts’” because, according
to the court, reasonable lawyers never plead only a
single cause of action for a given set of facts, in-
stead always pleading alternative theories to avoid
malpractice claims. It particularly would have been
mal practice not to plead negligence here, the court
held, since such a claim triggers insurance coverage
that could help settle the lawsuit. This appeal fol-
lowed.

Standard of Review

(1) We review judgment on the pleadings under the
same standard by which we review a trial court's
dismissal of a complaint after sustaining a demur-
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rer.(Inter-Modal Rail Employees Assn. v. Burling-
ton Northern & Santa Fe Ry. Co., supra, 73
Cal.App.4th at p. 924; Barker v. Hull, supra, 191
Cal.App.3d at p. 224.) “ 'We treat [a] demurrer as
admitting all material facts properly pleaded, but
not contentions, deductions or conclusions of fact
or law. [Citation.] We also consider matters which
may be judicially noticed.' [Citation.] Further, we
give the complaint a reasonable interpretation,
reading it as a whole and its parts in their context.
[Citation.] When a demurrer is sustained, we de-
termine whether the complaint states facts suffi-
cient to constitute a cause of action. [Citation.] And
when it is sustained without |eave to amend, we de-
cide whether there is a reasonable possibility that
the defect can be cured by amendment: if it can be,
the trial court has abused its discretion and we re-
verse; if not, there has been no abuse of discretion
and we affirm. [Citations.] The burden of proving
such reasonable possibility is squarely on the
[appellant].” ( Blank v. Kirwan (1985) 39 Cal.3d
311, 318 216 Cal.Rptr. 718, 703 P.2d 58].)* 161

Discussion

(2) To preclude a later claim of malicious prosecu-
tion, a plaintiff must have probable cause for each
cause of action it alleges against a defendant. (
Crowley v. Katleman (1994) 8 Cal.4th 666, 679 [ 34
Cal.Rptr.2d 386, 881 P.2d 1083].) Probable cause
exists when a cause of action is, objectively speak-
ing, legally tenable. ( Serra Club Foundation v.
Graham (1999) 72 Cal.App.4th 1135, 1153 [ 85
Cal.Rptr.2d 726]; Sangster v. Paetkau (1998) 68
Cal.App.4th 151, 164 [ 80 Cal.Rptr.2d 66].) If the
plaintiff's knowledge and belief supporting its
causes of action are undisputed, probable cause is a
legal question for the trial court. If, however, the
plaintiff's knowledge and belief are disputed, then
the jury must determine the facts before the court
can decide the legal question of whether those facts
constitute probable cause. ( Sheldon Appel Co. v.
Albert & Oliker (1989) 47 Cal.3d 863, 877, 881 [
254 Cal.Rptr. 336, 765 P.2d 498]; Sangster v.
Paetkau, supra, 68 Cal.App.4th at p. 165.)

The trial court found “as a matter of law” that re-
spondents believed one of their own supervisors
was stealing videotapes from the warehouse, thus
immunizing respondents from liability for mali-
cious prosecution. The trial court's finding appears
to arise from our opinion reversing summary judg-
ment of respondents' conversion claim. In our opin-
ion, we noted it was uncontested in the summary
judgment hearing that quantities of videotape were
taken from Dubs's warehouse and sold to appellant
Videotape Plus, Inc., for which Videotape Plus,
Inc., paid a Dubs supervisor. We found such facts
created atriable issue as to whether Videotape Plus,
Inc., had converted Dubs's videotapes, thus making
summary judgment improper.

The trial court concluded that if probable cause
supported the conversion claim, then the negligence
and fraud causes of action were also insulated from
a cause of action for malicious prosecution. The
court described the fraud and negligence claims as
“adding nothing” to the conversion claim. The
court reasoned for both these claims that if the
videotapes were stolen, appellants were liable for
converting Dubs's property no matter how careful
(the absence of care being negligence) or honest
(the absence of honesty being fraud) appellants
were in buying the videotapes from the Dubs super-
visor. In the same vein, the court reasoned that if
the tapes were not stolen, appellants were not liable
under any theory. The court stated it was not mali-
cious prosecution to add “superfluous counts’ for
negligence and fraud because reasonable lawyers
never plead only a single cause of action for agiven
set of facts, and instead plead alternative theoriesin
order to avoid mal practice claims by their clients.

(3) The trial court erred in granting respondents
judgment on the pleadings. Probable cause must
have supported both the negligence and fraud * 162
causes of action. (Crowley v. Katleman, supra, 8
Cal.4th at p. 679 [probable cause must support each
cause of action].) Appellants have adequately al-
leged respondents did not have probable cause for
either cause of action because respondents asserted
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negligence solely to trigger insurance coverage and
raised fraud without knowing of any misrepresenta-
tion or duty to disclose. (Cf. Serra Club Founda-
tion v. Graham, supra, 72 Cal.App.4th at p. 1153
[cause of action supported by probable cause if
claim legally tenable]; Sangster v. Paetkau,
supra, 68 Cal.App.4th at p. 164 [same].)

Respondents observe that surviving summary judg-
ment ordinarily means probable cause supported a
cause of action. ( Roberts v. Sentry Life Ins. (1999)
76 Cal.App.4th 375, 384 [ 90 Cal.Rptr.2d 408].) In
the previous appeal before us, we simply reinstated
respondents' cause of action for conversion. The re-
instatement of the conversion cause of action did
not constitute a finding that probable cause suppor-
ted the negligence and fraud causes of actions. As
we have noted, to withstand a suit in malicious pro-
secution, probable cause must support each cause
of action. (Crowley v. Katleman, supra, 8 Cal.4th at
p. 679.)Our reversing summary dismissal of the
conversion claim means at most that probable cause
supported that claim. It says nothing, however,
about the fraud and negligence claims. Indeed, we
affirmed dismissal of the fraud cause of action,
thereby suggesting, if anything, that the claim
lacked probable cause.

Respondents contend their three causes of action
were supported by the same “primary right’-the
right not to have their videotapes stolen. Hence, ac-
cording to respondents, if probable cause supported
one cause of action, then all causes of action were
sustained by probable cause because they were all
attempting to remedy the same wrong: stolen video-
tapes. The contention runs afoul of our Supreme
Court's reasoning in Crowley v. Katleman, supra, 8
Cal.4th 666.There, a malicious prosecution defend-
ant made the same assertion, arguing the primary
right doctrine meant it could not be liable for mali-
cious prosecution if probable cause supported at
least one of its causes of action. Our Supreme Court
rejected that argument. It explained, “[The defend-
ant contends] if there was probable cause to assert
the violation of that primary right on any one the-

ory of liability, such probable cause is sufficient to
defeat a malicious prosecution claim even if the
other theories of liability lacked probable cause. [1]
The reasoning is flawed by a non sequitur. It is true
that under the primary right theory a properly
pleaded cause of action must be premised on a
single primary right even though it states multiple
grounds of liability. But it does not follow from the
primary right theory that probable cause to assert
that cause of action on one ground of liability de-
feats a malicious prosecution claim when the other
grounds lacked probable cause....” (Id. at p. 683, it-
alics omitted.) *163

Respondents observe that termination of the under-
lying lawsuit in favor of appellantsis an element of
malicious prosecution. ( Bertero v. National Gener-
al Corp. (1974) 13 Cal.3d 43, 50 [ 118 Cal.Rptr.
184, 529 P.2d 608, 65 A.L.R.3d 878].) Here, re-
spondents note their lawsuit against appellants had
not terminated when appellants filed their malicious
prosecution complaint because dismissal of re-
spondent's complaint was on appeal. However, re-
spondents' appeal has since been dismissed, render-
ing their contention moot.

Finally, respondents contend appellants were oblig-
ated first to seek relief from the underlying trial
court if they believed respondents' lawsuit was ma-
licious before suing in a separate action for mali-
cious prosecution. Although that may be a desirable
course (see Sheldon Appel Co. v. Albert & Oliker,
supra, 47 Cal.3d at p. 874), respondents cite no au-
thority it is a prerequisite to a malicious prosecu-
tion action.

Disposition

The judgment is reversed and the trial court is dir-
ected to enter a new and different order denying re-
spondents' motion for judgment on the pleadings.
Appellants to recover their costs on appeal.

Grignon, Acting P. J, and Armstrong, J., con-
curred. *164

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=72CALAPP4TH1153&FindType=Y&ReferencePositionType=S&ReferencePosition=1153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=68CALAPP4TH164&FindType=Y&ReferencePositionType=S&ReferencePosition=164
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=76CALAPP4TH375&FindType=Y&ReferencePositionType=S&ReferencePosition=384
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=76CALAPP4TH375&FindType=Y&ReferencePositionType=S&ReferencePosition=384
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&DocName=76CALAPP4TH375&FindType=Y&ReferencePositionType=S&ReferencePosition=384
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1999257164
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4040&DocName=8CAL4TH679&FindType=Y&ReferencePositionType=S&ReferencePosition=679
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4040&DocName=8CAL4TH679&FindType=Y&ReferencePositionType=S&ReferencePosition=679
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4040&DocName=8CAL4TH666&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4040&DocName=8CAL4TH666&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=50
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=50
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=50
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=47CALIF3D874&FindType=Y&ReferencePositionType=S&ReferencePosition=874

89 Cal.App.4th 156 Page 6
89 Cal.App.4th 156, 107 Cal.Rptr.2d 1, 01 Cal. Daily Op. Serv. 4017, 2001 Daily Journal D.A.R. 4925
(Citeas: 89 Cal.App.4th 156)

Cal.App.2.Dist.

Videotape Plus, Inc. v. Lyons

89 Cal.App.4th 156, 107 Cal.Rptr.2d 1, 01 Cal.
Daily Op. Serv. 4017, 2001 Daily Journal D.A.R.
4925

END OF DOCUMENT

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



