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SUMMARY

In an action by a lumber company against a con-
tractor and its surety in which plaintiff alleged that
it was owed $122,205.24, which included the bal-
ance of the contract invoices in the sum of approx-
imately $62,690, plaintiff rejected defendants' com-
promise offer of $62,690, and the jury subsequently
returned a verdict for plaintiff for $13,205.85. The
contractor had paid plaintiff $62,690 after the offer
expired, and the jury was aware of the payment.
The trial court denied defendants' motions for costs
and attorney fees pursuant to Code Civ. Proc., §
998 (costs after rejection of compromise offer more
favorable than judgment). (Superior Court of Los
Angeles County, No. SC043224, Ann L. Kough,
Judge.)

The Court of Appeal affirmed. The court held that
plaintiff obtained a judgment more favorable than
defendants' $62,690 compromise offer under Code
Civ. Proc., § 998. Thus, plaintiff was the prevailing
party and was not subject to the cost-shifting penal-
ties of § 998. Although the jury returned a verdict
for plaintiff for $13,205.85, the trial court properly
added to that the $62,690 paid by defendants to
plaintiff after the offer expired, which payment the
jury took into account in its verdict. The judgment
on the jury verdict reflected that, as a consequence
of the litigation, plaintiff recovered $75,895.85 in
contract damages: $62,690 paid by defendant con-
tractor and $13,205.85 awarded by the jury.

(Opinion by Masterson, J., with Spencer, P. J., and
Vogel (Miriam A.), J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) Costs § 12--After Rejection of Offer to Com-
promise--Review.
In construing Code Civ. Proc., § 998 (costs after re-
jection of compromise offer), the appellate court re-
views the trial court's decision de novo. With re-
spect to the validity or reasonableness of a § 998
offer, it reviews the trial court's determination for
an abuse of discretion.

(2) Statutes § 30--Construction--Language--Plain
Meaning Rule--Exceptions.
The fundamental rule of statutory construction is
that the court should ascertain the intent of the Le-
gislature so as to effectuate the purpose of the law.
In determining that intent, the court first examines
the words of the statute itself. Under the so-called
plain meaning rule, courts seek to give the words
employed by the Legislature their usual and ordin-
ary meaning. If the language of the statute is clear
and unambiguous, there is no need for construction.
However, the plain meaning rule does not prohibit a
court from determining whether the literal meaning
of a statute comports with its purpose. If the terms
of the statute provide no definitive answer, then
courts may resort to extrinsic sources, including the
ostensible objects to be achieved and the legislative
history. The court must select the construction that
comports most closely with the apparent intent of
the Legislature, with a view to promoting rather
than defeating the general purpose of the statute,
and avoid an interpretation that would lead to ab-
surd consequences. The legislative purpose will not
be sacrificed to a literal construction of any part of
the statute.

(3) Costs § 12--After Rejection of Offer to Com-
promise--Purpose.
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The purpose of Code Civ. Proc., § 998 (costs after
rejection of compromise offer that was more favor-
able than the judgment), is to encourage settlement
by providing a strong financial disincentive to a
party-whether it be a plaintiff or a defendant-who
fails to achieve a better result than that party could
have achieved by accepting his or her opponent's
settlement offer. The basic premise of § 998 as ap-
plied to plaintiffs is that plaintiffs who reject reas-
onable settlement offers and then obtain less than
the offer should be penalized for continuing the lit-
igation. The harsh result of § 998 is that the
plaintiff not only loses the right to recover his or
her postoffer costs, but must also pay the defend-
ant's postoffer costs.

(4a, 4b, 4c) Costs § 12--After Rejection of Offer to
Compromise--More Favorable Judgment--What
Constitutes--Payment to Plaintiff After Expiration
of Offer.
In an action by a lumber company against a con-
tractor and its surety in which plaintiff alleged that
it was owed $122,205.24, which included the bal-
ance of the contract invoices in the sum of approx-
imately $62,690, plaintiff obtained a judgment
more favorable than defendants' $62,690 comprom-
ise offer under Code Civ. Proc., § 998 (costs after
rejection of compromise offer that was more favor-
able than the judgment), where, although the jury
returned a verdict for plaintiff for $13,205.85, the
trial court properly added to that $62,690 paid by
defendants to plaintiff after the offer expired, which
payment the jury took into account in its verdict.
Thus, plaintiff was the prevailing party and was not
subject to the cost-shifting penalties of § 998. The
judgment on the jury verdict reflected that, as a
consequence of the litigation, plaintiff recovered
$75,895.85 in contract damages: $62,690 paid by
defendant contractor and $13,205.85 awarded by
the jury. Also, as provided in defendant surety's
payment bond, it would also have to pay plaintiff's
attorney fees.
[See 6 Witkin, Cal. Procedure (4th ed. 1997) Pro-
ceedings Without Trial, § 90.]
(5a, 5b) Costs § 12--After Rejection of Offer to

Compromise--Preoffer Costs.
Under Code Civ. Proc., § 998 (costs after rejection
of compromise offer that was more favorable than
the judgment), where the offer includes costs, the
plaintiff's preoffer costs are included in deciding
whether the judgment is more favorable than the of-
fer; postoffer costs are excluded. The rationale for
this rule is that allowing the addition of postoffer
costs would defeat the purpose of § 998 by enabling
the plaintiff to increase the amount of the judgment
simply by driving up postoffer costs.
[See Weil & Brown, Cal. Practice Guide: Civil Pro-
cedure Before Trial 3 (The Rutter Group 1998) ¶¶
12:647-12:667.]
(6) Costs § 12--After Rejection of Offer to Com-
promise--Judgment.
Code Civ. Proc., § 998 (costs after rejection of
compromise offer that was more favorable than the
judgment), does not define “judgment.” However,
the use of the word indicates that the statute con-
templates that an offer to compromise which is ac-
cepted will result in the final disposition of the un-
derlying lawsuit; the statute does not indicate any
intent to limit the terms of the compromise settle-
ment or the type of final disposition.

(7) Costs § 12--After Rejection of Offer to Com-
promise--Good Faith of Offer.
To effectuate the purpose of Code Civ. Proc., § 998
(costs after rejection of compromise offer that was
more favorable than the judgment), a § 998 offer
must be made in good faith to be valid. Good faith
requires that the pretrial offer of settlement be real-
istically reasonable under the circumstances of the
particular case. The offer must carry with it some
reasonable prospect of acceptance. One having no
expectation that his or her offer will be accepted
will not be allowed to benefit from an offer without
risk made for the sole purpose of later recovering
costs. As a general rule, the reasonableness of a de-
fendant's offer is measured, first, by determining
whether the offer represents a reasonable prediction
of the amount of money, if any, the defendant
would have to pay the plaintiff following a trial,
discounted by an appropriate factor for receipt of
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money by the plaintiff before trial, all premised
upon information that was known or reasonably
should have been known to the defendant. If the of-
fer is found reasonable by the first test, it must then
satisfy a second test: whether the defendant's in-
formation was known or reasonably should have
been known to the plaintiff. This second test is ne-
cessary because the § 998 mechanism works only
where the plaintiff has reason to know the offer is a
reasonable one.

COUNSEL
Fink & Feldman, Mark A. Feldman, Jeffrey Lewis
and Michael Yaro for Defendant and Appellant.
Throckmorton, Beckstrom, Oakes & Tomassian, A.
Robert Throckmorton and Robert S. Throckmorton
for Plaintiff and Respondent.

MASTERSON, J.
This appeal presents the question of whether, in de-
termining if a plaintiff in a contract action has ob-
tained a “judgment” more favorable than an offer to
compromise (Code Civ. Proc., § 998), the trial
court should take into account the defendant's
postoffer payments on the debt. We answer that
question in the affirmative. FN1*328

FN1 Section 998 provides in part: “Not
less than 10 days prior to commencement
of trial..., any party may serve an offer in
writing upon any other party to the action
to allow judgment to be taken or an award
to be entered in accordance with the terms
and conditions stated at that time. [¶] ... [¶]
... If the offer is not accepted prior to trial
or ... within 30 days after it is made,
whichever occurs first, it shall be deemed
withdrawn.... [¶] ... [¶] ... If an offer made
by a defendant is not accepted and the
plaintiff fails to obtain a more favorable
judgment or award, the plaintiff shall not
recover his or her postoffer costs and shall
pay the defendant's costs from the time of
the offer.” (Code Civ. Proc., § 998, subds.
(b), (b)(2), (c)(1).) For convenience, all
subsequent references to section 998 will

be to the Code of Civil Procedure.

Background

Plaintiff Mesa Forest Products, Inc., contracted
with California IBA, Inc., a general contractor, to
provide lumber for the construction of a public
school in Santa Monica, California. St. Paul Mer-
cury Insurance Company, a surety, issued a pay-
ment bond guaranteeing the payment of California
IBA's subcontractors and suppliers, such as Mesa.
The payment bond included an attorneys' fee provi-
sion stating that St. Paul would pay reasonable at-
torneys' fees incurred in any suit brought upon the
bond.

On July 9, 1996, Mesa filed this action against
California IBA and St. Paul, among others, alleging
that it was owed $122,205.24, which included the
balance of the contract lumber invoices in the sum
of approximately $62,690. In an attempt to resolve
the dispute, the parties participated in a mandatory
settlement conference and four voluntary settlement
conferences, all supervised by the trial court. Dur-
ing the negotiations, Mesa demanded between
$119,000 and $150,000. Defendants' highest offer
was $90,000. The case did not settle.

On January 22, 1998, California IBA served Mesa
with a section 998 offer in the amount of
$57,198.28, including attorneys' fees and other
costs. The following day, all defendants jointly
made a section 998 offer of $62,690, including at-
torneys' fees and other costs. Mesa did not accept
either offer. FN2

FN2 Mesa rejected the second offer, at
least in part, because it was “collective,”
i.e., made jointly by all defendants. Mesa
indicated that it would accept such an offer
if it were made by certain defendants but
not others. None of the defendants made
any subsequent offers to compromise.

On March 3, 1998, after the section 998 offers had
expired, California IBA sent Mesa a check for
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$62,690. An accompanying cover letter stated:
“Please find enclosed check No. 92, made payable
to Mesa Forest Products in the amount of
$62,690.00 representing payment by California
IBA for the invoices listed in the second page of
your Bill of Particulars ....” FN3According to de-
fendants, the $62,690 payment was “voluntary” and
“unilateral.”

FN3 “Code of Civil Procedure section 454,
providing for a bill of particulars, is de-
signed to afford ready relief to a defendant
in need of further information concerning
the details of an account upon which he
has been sued.” (Lewin v. Merck & Co.,
Inc. (1962) 209 Cal.App.2d 131, 133 [ 25
Cal.Rptr. 619].)Section 454 states: “It is
not necessary for a party to set forth in a
pleading the items of an account therein al-
leged, but he must deliver to the adverse
party, within ten days after a demand
thereof in writing, a copy of the account,
or be precluded from giving evidence
thereof. The court or judge thereof may or-
der a further account when the one de-
livered is too general, or is defective in any
particular.”

Since the $62,690 payment covered only a portion
of the damages sought by Mesa, no claims or de-
fendants were dismissed. The case proceeded to
*329 trial by jury on March 19, 1998. In presenting
their arguments and evidence, counsel for the
parties informed the jury that California IBA had
already paid Mesa $62,690. The jury found in favor
of Mesa and against all defendants and awarded
$13,205.85 in damages.

In a series of posttrial motions Mesa and St. Paul
sought to recover attorneys' fees and other costs.
Mesa argued that it was the prevailing party and
was entitled to attorneys' fees pursuant to the provi-
sions of the payment bond. St. Paul asserted that,
because the jury awarded less than the amount of its
offer to compromise, section 998 precluded Mesa
from recovering its postoffer attorneys' fees and

other costs. St. Paul argued that it was entitled to
attorneys' fees and costs incurred after the date of
the offer.

In applying section 998, the trial court did not
simply compare the verdict ($13,205.85) to St.
Paul's section 998 offer ($62,690). Instead, the
court compared the verdict ($13,205.85) plus Cali-
fornia IBA's postoffer payment ($62,690) to the of-
fer to compromise ($62,690). Because Mesa's total
recovery ($75,895.85) exceeded the section 998 of-
fer, the trial court ruled that St. Paul was not en-
titled to postoffer costs. By minute order dated June
24, 1998, the trial court awarded attorneys' fees and
other costs (preoffer and postoffer) to Mesa.

Judgment was entered on August 28, 1998. As
against St. Paul, the trial court awarded a total of
$86,797.47, consisting of $13,205.85 in damages,
$70,000 in attorneys' fees, and costs of $3,591.62.
FN4 St. Paul filed a timely appeal.

FN4 The judgment recited that California
IBA and St. Paul were jointly and severally
liable for the damages and ordinary costs.
The award of attorneys' fees was against
St. Paul alone.

Discussion

(1) In construing section 998, we review the trial
court's decision de novo. (See Bodell Construction
Co. v. Trustees of Cal. State University (1998) 62
Cal.App.4th 1508, 1515 [ 73 Cal.Rptr.2d 450].)
With respect to the validity, or reasonableness, of a
section 998 offer, we review the trial court's de-
termination for an abuse of discretion. (See Elrod v.
Oregon Cummins Diesel, Inc. (1987) 195
Cal.App.3d 692, 697-698, 700 [ 241 Cal.Rptr.
108].)

(2) “ 'The fundamental rule of statutory construc-
tion is that the court should ascertain the intent of
the Legislature so as to effectuate the purpose of
the law....' ... In determining that intent, we first ex-
amine the words of the statute itself.... Under the
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so-called 'plain meaning' rule, courts *330 seek to
give the words employed by the Legislature their
usual and ordinary meaning.... If the language of
the statute is clear and unambiguous, there is no
need for construction.... However, the 'plain mean-
ing' rule does not prohibit a court from determining
whether the literal meaning of a statute comports
with its purpose.... If the terms of the statute
provide no definitive answer, then courts may re-
sort to extrinsic sources, including the ostensible
objects to be achieved and the legislative history....
' ”We must select the construction that comports
most closely with the apparent intent of the Legis-
lature, with a view to promoting rather than defeat-
ing the general purpose of the statute, and avoid an
interpretation that would lead to absurd con-
sequences.“ ...' ... The legislative purpose will not
be sacrificed to a literal construction of any part of
the statute.” (Bodell Construction Co. v. Trustees of
Cal. State University, supra, 62 Cal.App.4th at pp.
1515-1516, citations omitted.)

(3) The purpose of section 998 is to “encourage set-
tlement by providing a strong financial disincentive
to a party-whether it be a plaintiff or a defendant-
who fails to achieve a better result than that party
could have achieved by accepting his or her oppon-
ent's settlement offer.” ( Bank of San Pedro v. Su-
perior Court (1992) 3 Cal.4th 797, 804 [ 12
Cal.Rptr.2d 696, 838 P.2d 218].) As applied in the
present case, “[t]he basic premise of section 998 is
that plaintiffs who reject reasonable settlement of-
fers and then obtain less than the offer should be
penalized for continuing the litigation. The harsh
result of section 998 is that the plaintiff not only
loses the right to recover his or her [postoffer]
costs, but must also pay the defendant's postoffer
costs.” ( Meister v. Regents of University of Cali-
fornia (1998) 67 Cal.App.4th 437, 450 [ 78
Cal.Rptr.2d 913].) Simply put, section
998 “penalizes a plaintiff who fails to accept what,
in retrospect, is seen to have been a reasonable of-
fer.” ( Harvard Investment Co. v. Gap Stores, Inc.
(1984) 156 Cal.App.3d 704, 713 [ 202 Cal.Rptr.
891].)

(4a) As stated, St. Paul's offer to compromise was
for $62,690. Under section 998, if Mesa did not ob-
tain a “judgment” more favorable than $62,690, it
cannot recover its postoffer attorneys' fees or other
costs (approximately $31,255), and it will have to
pay St. Paul's fees and costs for that period
(approximately $28,448). FN5

FN5 Some of the figures in this opinion
vary from those of the parties. On occa-
sion, the parties did not provide adequate
citations to the record with respect to their
figures. In those instances, we have at-
tempted to calculate accurate figures on
our own.

(5a) It is well established that where, as here, the
section 998 offer includes costs, the plaintiff's
preoffer costs are included in deciding whether the
“judgment” is more favorable than the offer; postof-
fer costs are excluded. *331 (See Heritage Engin-
eering Construction, Inc. v. City of Industry (1998)
65 Cal.App.4th 1435, 1441-1442 [ 77 Cal.Rptr.2d
459].) St. Paul contends that the term “judgment,”
as used in section 998, is limited to a plaintiff's
preoffer costs and the damages recovered at trial. In
addition, St. Paul argues that because the $62,690
payment was made after the section 998 offer, it
should be excluded from consideration. (See gener-
ally, Weil & Brown, Cal. Practice Guide: Civil Pro-
cedure Before Trial 3 (The Rutter Group 1998) ¶¶
12:647-12:667, pp. 12(II)-24 to 12(II)-27 rev. # 1,
1998 [plaintiff's postoffer costs not included in de-
termining if judgment more favorable than offer].)

(4b) Under the approach urged by St. Paul, Mesa's
preoffer attorneys' fees and other costs
(approximately $42,000) would be added to the
jury's award ($13,205.85). Those amounts together
($55,205.85) would then be compared to the section
998 offer ($62,690). Because, under this analysis,
the “judgment” would not be more favorable than
the offer to compromise, Mesa would be subject to
the cost-shifting penalties of section 998.

For its part, Mesa responds: “To quote Mr. Bumble,
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'If the law supposes that, ... the law is a ass-a idiot.'
(Charles Dickens, Oliver Twist, ch. 51.) ... [¶] ...
Under St. Paul's interpretation, virtually all
plaintiffs in a breach of contract action, which
provides for attorneys' fees and costs to the prevail-
ing party, would be held hostage to a crafty defend-
ant's 998 offer.” Mesa argues that we should adopt
the trial court's analysis, which includes the
$62,690 payment in determining the amount of the
“judgment.”

At the outset, we find nothing in the language of
section 998 to guide our inquiry. “Section 998 ...
does not define the term 'more favorable judgment'
....” (Bodell Construction Co. v. Trustees of Cal.
State University, supra, 62 Cal.App.4th at p.
1520.)Turning elsewhere, we note that the Code of
Civil Procedure defines “judgment” as “the final
determination of the rights of the parties in an ac-
tion or proceeding.” (Code Civ. Proc., § 577.)(6)
More specifically, “[t]he word 'judgment' in Code
of Civil Procedure section 998 indicates that the
statute contemplates that an offer to compromise
which is accepted will result in the final disposition
of the underlying lawsuit; the statute does not indic-
ate any intent to limit the terms of the compromise
settlement or the type of final disposition.” ( Good-
stein v. Bank of San Pedro (1994) 27 Cal.App.4th
899, 906 [ 32 Cal.Rptr.2d 740].)

As one Court of Appeal has observed, “section 998
is completely silent on the question of whether [a
particular item] is to be included or excluded by the
court in determining ... whether the judgment ob-
tained by the plaintiff is 'more favorable' than the
defendant's offer to compromise.” (Bodell *332
Construction Co. v. Trustees of Cal. State Uni-
versity, supra, 62 Cal.App.4th at p. 1523, fn. omit-
ted.) We agree. FN6

FN6 In Bodell, the question was whether to
include prejudgment interest in determin-
ing the amount of the “judgment.” The
court held that “postoffer prejudgment in-
terest awarded to the plaintiff under Civil
Code section 3287 must be excluded in de-

termining whether the plaintiff has ob-
tained a judgment 'more favorable' than the
defendant's offer.” ( 62 Cal.App.4th at p.
1517.)However, “any preoffer prejudg-
ment interest ... must be included ...”
(Ibid.)

Absent direction from the language of section 998,
we look to the statute's purpose: to “punish[] a
party who fails to accept a reasonable offer from
the other party.” ( Hurlbut v. Sonora Community
Hospital (1989) 207 Cal.App.3d 388, 408 [ 254
Cal.Rptr. 840], italics in original; accord, Bank of
San Pedro v. Superior Court, supra, 3 Cal.4th at p.
804; Meister v. Regents of University of California,
supra, 67 Cal.App.4th at p. 450; Bodell Construc-
tion Co. v. Trustees of Cal. State University, supra,
62 Cal.App.4th at p. 1525.)(7) “To effectuate the
purpose of the statute, a section 998 offer must be
made in good faith to be valid.... Good faith re-
quires that the pretrial offer of settlement be 'realist-
ically reasonable under the circumstances of the
particular case....' ... The offer 'must carry with it
some reasonable prospect of acceptance....' ... One
having no expectation that his or her offer will be
accepted will not be allowed to benefit from a no-
risk offer made for the sole purpose of later recov-
ering [costs].” ( Jones v. Dumrichob (1998) 63
Cal.App.4th 1258, 1262-1263 [ 74 Cal.Rptr.2d
607], citations omitted.)

By way of example, in Pineda v. Los Angeles Turf
Club, Inc. (1980) 112 Cal.App.3d 53 [ 169
Cal.Rptr. 66], the plaintiffs brought a wrongful
death action, seeking $10 million in damages. A
month before trial, the defendant made a section
998 offer of $2,500. It was rejected. Thereafter, the
case was tried, resulting in a defense verdict. The
defendant sought to recover its costs, including
more than $24,000 in expert witness fees. FN7 The
trial court disallowed the cost of the experts. The
Court of Appeal affirmed, stating: “Under the cir-
cumstances of this case the trial court had ample
reason to find that the offer was not reasonable. Al-
though [the defendant's] liability was tenuous in-
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deed, having in mind the enormous exposure[,] the
trial court could find that [the defendant] had no ex-
pectation that its offer would be accepted. From
this it follows that the sole purpose of the offer was
to make [the defendant] eligible for the recovery of
large expert witness fees at no real risk.” (Id. at p.
63.)

FN7 Under section 998, if a plaintiff re-
jects a defendant's offer to compromise
and fails to obtain a more favorable judg-
ment, the trial court has the discretion to
award expert witness fees to the defendant.
(§ 998, subd. (c)(1).)

In Wear v. Calderon (1981) 121 Cal.App.3d 818 [
175 Cal.Rptr. 566], the plaintiff, a passenger in a
two-car accident, sued both drivers for personal
*333 injuries. One of the defendants made a section
998 offer of $1, which was rejected. The jury re-
turned a verdict in favor of that defendant but awar-
ded $18,500 against the other one. Pursuant to sec-
tion 998, the trial court awarded expert witness fees
to the exonerated defendant. The Court of Appeal
reversed, explaining: “[I]f there is some reasonable
possibility, however slight, that a particular defend-
ant will be held liable, there is practically no
chance that a plaintiff will accept a token or nomin-
al offer of settlement from that defendant in view of
the current cost of preparing a case for trial.” ( 121
Cal.App.3d at p. 821.) FN8

FN8 Although Pineda and Wear addressed
the recovery of expert witness fees, the re-
quirement that a section 998 offer be
“reasonable” and “realistic” applies re-
gardless of the type of costs being sought.
(See Elrod v. Oregon Cummins Diesel,
Inc., supra, 195 Cal.App.3d at pp.
695-698.)

“As a general rule, the reasonableness of a defend-
ant's offer is measured, first, by determining wheth-
er the offer represents a reasonable prediction of the
amount of money, if any, defendant would have to
pay plaintiff following a trial, discounted by an ap-

propriate factor for receipt of money by plaintiff
before trial, all premised upon information that was
known or reasonably should have been known to
the defendant. It goes without saying that a defend-
ant is not expected to predict the exact amount of
his exposure. If an experienced attorney or judge,
standing in defendant's shoes, would place the pre-
diction within a range of reasonably possible res-
ults, the prediction is reasonable....

“If the offer is found reasonable by the first test, it
must then satisfy a second test: whether defendant's
information was known or reasonably should have
been known to plaintiff. This second test is neces-
sary because the section 998 mechanism works
only where the [plaintiff] has reason to know the
offer is a reasonable one. If the [plaintiff] has no
reason to know the offer is reasonable, then [he]
cannot be expected to accept the offer.

“Thus, suppose defendant's files contain 'dynamite'
information likely to insulate it from liability.... Un-
less defendant communicates its exclusive know-
ledge to plaintiff with its offer, the offer is not reas-
onable and does not qualify as a valid section 998
offer. Since defendant knew or reasonably should
have known plaintiff lacked information necessary
to evaluate the offer, defendant did not make the of-
fer in good faith for purposes of section 998. [¶]
However, we emphasize the reasonableness of de-
fendant's offer does not depend on information ac-
tually known to plaintiff but rather on information
that was known or reasonably should have been
known.” (Elrod*334 v. Oregon Cummins Diesel,
Inc., supra, 195 Cal.App.3d at p. 699, italics in ori-
ginal, citation and fn. omitted.) FN9

FN9 Mesa does not contend that St. Paul
had superior knowledge about the merits of
the case. Consequently, St. Paul's offer to
compromise satisfied Elrod's second test.

(4c) Based on these principles, we conclude that
Mesa is not subject to the cost-shifting penalties of
section 998. Throughout the parties' dispute, the
amount owed on the outstanding lumber invoices
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was ascertainable: $62,690. Rather than make pay-
ment when due, St. Paul played hardball, forcing
Mesa to bring this action. If Mesa ultimately pre-
vailed, St. Paul would be liable for at least $62,690
in damages. FN10 And, as provided in the payment
bond, St. Paul would also have to pay Mesa's attor-
neys' fees.

FN10 As noted, Mesa alleged that it was
owed $122,205.24. The jury awarded
$13,205.85 over and above the $62,690.

After a year and a half of litigation, St. Paul de-
cided to make an offer to compromise. The trial
was two months away. As of January 23, 1998, the
day of the offer, Mesa had incurred-by St. Paul's
calculation-approximately $42,000 in attorneys'
fees and other costs. Thus, if Mesa had accepted the
$62,690 offer, it would have settled for a net gain
of $20,690-approximately one-third of what it was
owed on the lumber invoices. Such an offer hardly
sounds realistic or reasonable. Nevertheless, St.
Paul contends that Mesa should be penalized for re-
jecting it.

Of course, St. Paul's argument presupposes that the
postoffer payment of $62,690-made two weeks be-
fore trial-should not be considered in determining
Mesa's success. Yet, in light of the evidence and ar-
guments presented at trial, the jury considered the
payment in reaching its verdict. Indeed, the parties
could just as easily have kept that information from
the jury and had the trial judge offset the verdict.
Regardless, the “Judgment on Jury Verdict” reflects
that, as a consequence of this litigation, Mesa re-
covered $75,895.85 in contract damages: $62,690
paid by California IBA and $13,205.85 awarded by
the jury. To say otherwise would exalt form over
substance, which is to be avoided. (See Civ. Code,
§ 3528.) FN11

FN11 The parties treat California IBA's
postoffer payment as if it had been made
by St. Paul. As stated, the relationship
between California IBA and St. Paul was
one of principal and surety, respectively.

(See Civ. Code, §§ 2808-2810 [discussing
liability of sureties]; T&R Painting Con-
struction, Inc. v. St. Paul Fire & Marine
Ins. Co. (1994) 23 Cal.App.4th 738 [ 29
Cal.Rptr.2d 199] [same].)

Given that Mesa recovered $75,895.85 in damages
and incurred $42,000 in preoffer attorneys' fees and
other costs, for a total of approximately $117,900,
Mesa “achieve[d] a better result than [it] could have
achieved by accepting [its] opponent's settlement
offer [of $62,690].” (Bank of San Pedro*335 v. Su-
perior Court, supra, 3 Cal.4th at p. 804.)In short,
Mesa did not “obtain less than the offer.” (Meister
v. Regents of University of California, supra, 67
Cal.App.4th at p. 450.) FN12

FN12 In hindsight, Mesa's settlement de-
mands during the mandatory and voluntary
settlement conferences-$119,000 to
$150,000-were quite reasonable. If Califor-
nia IBA's postoffer payment is considered
together with the jury verdict and the trial
court's award of attorneys' fees and other
costs, Mesa's total recovery was approxim-
ately $149,500.

Moreover, we note that St. Paul's argument, if car-
ried to its logical conclusion, would produce results
more absurd than the one here. The payor under a
contract could simply withhold payment in hopes
that the payee will go away. If the payee files suit,
the payor could promptly make a section 998 offer
that covers a substantial portion of the debt but
which would not be accepted, e.g., $50,000 on a
claim of $100,000. Then, on the eve of trial, the
payor could unilaterally send the payee a check for
$75,000. At trial, the payee would recover $25,000.
Thereafter, in ruling on posttrial motions, the trial
court would find that the payee did not obtain a
“judgment” more favorable than the offer to com-
promise. As a result, the payee, despite its status as
the prevailing party, would be entitled to recover
only its filing fee and the cost of service of process.
The payor, on the other hand, would be entitled to
recover all of its costs, including attorneys' fees if
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the contract so provided. Under this scenario, the
payee could celebrate a pyrrhic victory.

In contrast, our interpretation of section 998 “ '...
comports most closely with the apparent intent of
the Legislature, with a view to promoting rather
than defeating the general purpose of the statute,
and avoid[s] an interpretation that would lead to ab-
surd consequences.' ” ( Mercy Hospital & Medical
Center v. Farmers Ins. Group of Companies (1997)
15 Cal.4th 213, 219 [ 61 Cal.Rptr.2d 638, 932 P.2d
210].) FN13

FN13 St. Paul's reliance on Syverson v.
Heitmann (1985) 171 Cal.App.3d 106 [
214 Cal.Rptr. 581] is misplaced. That de-
cision involved the interplay between sec-
tion 998 and Code of Civil Procedure sec-
tion 877, which “ 'requires that a judgment
be reduced by amounts paid by settling
joint tortfeasors.' ” ( 171 Cal.App.3d at p.
110, italics omitted; see Manthey v. San
Luis Rey Downs Enterprises, Inc. (1993)
16 Cal.App.4th 782, 789-791 [ 20
Cal.Rptr.2d 265].) Thus, Syverson is of no
relevance in this case.

It follows that the trial court properly included the
postoffer payment of $62,690 in deciding whether
the judgment was more favorable than St. Paul's of-
fer to compromise. In so doing, the trial court was
faithful to section 998's goal of assessing settlement
proposals in practical, realistic terms. (See Murillo
v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th
985, 1001 [ 73 Cal.Rptr.2d 682, 953 P.2d 858];
Jones v. Dumrichob, supra, *33663 Cal.App.4th at
p. 1262; Stell v. Jay Hales Development Co. (1992)
11 Cal.App.4th 1214, 1231 [ 15 Cal.Rptr.2d
220],disapproved on other grounds in Citizens for
Covenant Compliance v. Anderson (1995) 12
Cal.4th 345, 359 [ 47 Cal.Rptr.2d 898, 906 P.2d
1314].) FN14

FN14 According to St. Paul, the trial court
found its section 998 offer to be reason-
able. Not so. In denying St. Paul's motion

for attorneys' fees, the trial court told de-
fense counsel that St. Paul's argument
“does not make any sense whatsoever[.]
They can get $13,000 more than you paid
them, basically, the offer. They get
$13,000 more. And you want your costs?
You're not getting it out of this court ....”

Finally, St. Paul contends that the $62,690 payment
should be excluded because it was made after the
offer to compromise. For that contention, St. Paul
relies on the general rule that a plaintiff's postoffer
costs are not considered in determining whether a
more favorable judgment has been obtained. (See
Bodell Construction Co. v. Trustees of Cal. State
University, supra, 62 Cal.App.4th at pp. 1517-1523
[discussing cases].) But the general rule must be
applied in accordance with its purpose: (5b)
“[W]here the plaintiff refuses an offer of comprom-
ise by the defendant, costs incurred by the plaintiff
before the time of the offer are added to the award
of damages for purposes of determining whether
the judgment is 'more favorable' than the offer, but
costs incurred after the offer are excluded from the
calculation.... The rationale for this rule is that al-
lowing the addition of postoffer costs would defeat
the purpose of [section] 998(c) ... [by] enabl[ing]
the plaintiff to increase the amount of the 'judg-
ment' simply by driving up postoffer costs.” (6
Witkin, Cal. Procedure (4th ed. 1997) Proceedings
Without Trial, § 90(a), p. 492, citations omitted; ac-
cord, Bodell Construction Co. v. Trustees of Cal.
State University, supra, 62 Cal.App.4th at pp.
1520-1522, 1526.)

Plainly, our conclusion that a defendant's postoffer
contract payment should be considered in determin-
ing a plaintiff's success does not permit a plaintiff
to inflate the judgment through postoffer conduct.
On the contrary, our decision ensures that a defend-
ant's offer to compromise will remain “realistically
reasonable under the circumstances of the particular
case.” (Wear v. Calderon, supra, 121 Cal.App.3d at
p. 821.) FN15*337

FN15 Any request for attorneys' fees on
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appeal should be addressed to the trial
court on remand. (Cal. Rules of Court, rule
26(a)(4); People ex rel. Cooper v. Mitchell
Brothers' Santa Ana Theater (1985) 165
Cal.App.3d 378, 387-388 [ 211 Cal.Rptr.
501]; Citizens Assn. for Sensible Develop-
ment of Bishop Area v. County of Inyo
(1985) 172 Cal.App.3d 151, 176-177 [ 217
Cal.Rptr. 893].)

Disposition

The judgment, including the award of attorneys'
fees and other costs, is affirmed.

Spencer, P. J., and Vogel (Miriam A.), J., con-
curred.
Appellant's petition for review by the Supreme
Court was denied October 20, 1999. *338
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