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1 Before: MONTALI, SNYDER2 and KLEIN, Bankruptcy Judges.

2 A creditor and debtor were equal shareholders in a health

3 consul ting corporaLion. The creditor
.- ,.. ~ ~I llEO an adversarycare

4 proceeding alleging that debts owed by the QeD~Or ~o him were

5 nondischargeable under 11 U.S.C. § 523 (a) (6)." The creditor,
6 purportedly acting on beÌ1alf of tÌ1e corporation, also alleged i-iio.'L.
7 debtor's obligations to Lne corporation were nondischargeable

8 under section 523 (a) (4) and (a) (6) . In res?onse, the debtor (also

9 purportedly acting on behalf of Lne corporation) filed a

10 counterclaim asserting that the credi tor had been
, .-"nenericiarvLne

11 of fraudulent transfers from the corDoration.

12. The bankruptcy court granted su~~ary judgment in ravor of the

i 3 debtor on TnO nondischargeabili ty claims. The court aàdi tionaiiy

14 dismissed the debtor's counterclaims Dursuant to Rule ï012 and

1:: Federal Rule of Civil Procedure ("F. R. Civ. P.") 12 (b) (6). íi\e
16 AFFI~~, on issue preclusion grounds, the court' s sU~üary judgment

17 on the section 523 (a) (4) and (a) (6) claims asserted on behalf of
18 LDe corporation. We REVERSE the court's surrmarv judgment against

19 the creditor on his individual section 523 (a) (6) claims. vJe

20 further AFFI~~ the bankruptcy court's dismissal of the debtor's

21 , l' h'COUDLerc_aim, ~U~ for different reasons than those cited by LD2

22 bankruptcy court.
23

24: 2Hon. Paul B. Snyder, United States baD cy Judge
Western District of Washington, sitting des gna~ion.

-r-....v.. _~.._

25
3Unless otherwise indicated, all chapter, secLion and rule

~~f~~~n~~~e~~~ ~~i~~e o~a~~~~~~~~c~og~~c~;u;~ ~ . ~~1~~ i ~ 3î: ~3~ 6, a~~

enacted and promulgated ior to the effective date of The
Bankruptcv .-tbuse Prevent cn and Consumer Protection Act of 2005,
P\J.b. L-. iÖ9-8, F.-cr. 20, 2005, 119 Stat. 23.

~ r¿o

2i

28

.2-



i. FACTS

2 Ray G. Dunn ("Debtor") owns 50% of the shares of Mon~erey Bay

~ Group (\'MontereyN); he is a director and the president of

4 Monterey. Richard Bresnahan ("Creditor") also holds SO% of ~ne

:: shares in Monterey
., .and. iS ti'1e only other director of t.na L cOTnpany.

6 hE is also its vice president and chief financial officer.

7 Mon~erey opened an office in Maryland (the "Maryland

8 Operations"). Because the Marvland Operations were losing money,

9 Creditor wanted to shut them down. Debtor, however, felt t.nat.
10 they could be successful, so he formed a new corporation,

11 eHealthFirst ("Buyer"), to purchase the Marvland Operations.- -
12 Debtor and Creditor accordingly entered into an Asset Purchase

1 j Aoreement and Buyer executed a promissory note (the ~Note") in Lne

14 amount of $400, 000 to the order of Monterev. Debtor personally

15 guaranteed repai~ient of Note.

16 Debtor and Creditor, sole directors of Monterev, also

17 executed a corporate resolution in which Monterey's rights ana

18 interests in ~he guaranty (the "Guaranty") executed by Deb~or were

19 assigned to Creditor. The corporate resolution (the \'Resolution")

20 further provided that the nproceeds of the Note (wouldJ be used to

2 i fund agreed to bonus payments to L Credi tor J and his permitted

22 successors in return for considerations previously given. "
23 Debtor and Creditor also entered into a letter agreement ("Letter

24 Agreement") aaLea January 31, 2001, providing (among other things)

25 that Debtor WOUld reduce his salary from Monterey to ~n amOUDL

26 "equal to 50% of (Creditor! sJ salary from (Monterey). n

¿ i Debtor contends ,and Creditor -\iigorcl2s1~7. disputes, L.ilc.',- I.l'iE

28 l.EL"Cer
- ...~areernenL vias later arrienCieCi b~i anCi..ter i ~t":~r...... _...- agreemen;:
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pro-v-iding - ~.---l..ii::l. Debtor's salary would equal 50% of Creditor's

2 salary plus bonuses and cOIT~issions. Credi tor contends that this

3 purported second letter aoreemen~ is :: forgery (the ~Purported

4 Forgery"). Under the Purported Forgery, Debtor's salary would

-' have equaled half of Creditor! s salary plus at least half of the

6 Note payments from Buyer to Monterey, since the initial LeLLer

7 Agreement allowed Crecti tor to receive any Note payments ~ ~ ~

8 nbonus. "4 Creditor also contends that Debtor altered e-mails i n
~.
:;

~ ,~ . .- . ~ . .
order Lo cnange Lerms 0= Lneir agreemenLs.

10 After Creditor accused Debtor of improperly using Monterey's

11 funds to pay himself excessive salary, Creditor filed a state

12 court lawsuit against Debtor and Monterey (as a nominal defendant)

13 in 2002 (Lhe "State Court ?ction"). ?.Jong other things, Creditor
14 alleged ¡h~¡ Debtor breached the Letter Agreement by taking

l~ excessive salary and breached the Guarantv. Creditor also

" r.. 0 asserted certain
. . .'aeri-\7ô-ci-\7e claims against Debtor on behalf CI

1 ì Monterey, including, breach of fiduciary duty and

i 8 conversion.
19 A jury trial las~ing several days ccrrmenced in ~ne State

20 Court Action. A~ the conclusion of Creditor's case, Debtor moved

2 i pursuant to California Code of Civil Procedure section 630 (~CCP

22 § 630") for ~ , . ~
a airecLea veraiCL to all of

. ~ ~. ' .'-cne Qeri',ia'Cl-\ìe clairns

23 asserLed ny Creditor on behalf of MonLerey. Deb"'or alleged 1..1'-;

24 "there's been a total failure of proof" as to tnose c~airns. :he

25 state court granted
, ~ . ,::.r.Le rnot:ion and did net

. ~. .
inci.ica 'Ce t.riat its

26 ruling was anything other ~han on the merits. Creditor moved for

27

23 4Creditor received 3250,000 from Mon
tioD to n i ~ regular saiary.

--'- "benus pa~iITiel-its fI

-4-



1
. ~ .'recons iaera -iion. . The court initially grantee Lne mo~ion for

2 reconsideration, but later sustained its prior directed verdict

3 after Debtor argued .that Monterev had not been properly j ained as

4 a party. The state courL did not speci LDe grounds for its

:J rul irig .

6 In light of the directed verdic~, only Creditor' s individual

7 breach of contract claims were submitted to the state court jury.

B The jury thereafter returned a verdict in favor of Creditor on his

9 claims that Debtor had breached the GuaranLv and the Letter

10 Agreement and judgment was entered in favor of Creditor.

11 Debtor thereafter filed Chapter 7 and Creditor filed an

12 adversary proceeding under section 523 (a) (4) and (a) (6) to have
~~ Debtor's obligations to him àeclared nondischargeable. After

14 Debtor moveo several times for d.ismissal of the section 523 (a) (4)

15 claims because they belonged ~o the corporation and not Creditor,
16 Creditor amended his complaint to assert a derivative claim on

17 behalf of Monterey for err0ezzlement under section 523 (a) (4) and to
18 assert individual and derivative claims under section 523 (a) (6)
i 9 ior willful and malicious inj ury.

20 Debtor in turn, acting derivatively on behalf of Monterey,
21 asserted a counterclaim against Creditor. Debtor alleged

22 fraudulent Lransfer= claims against Creditor under California
23 Civil Code section 3439.04 (a) a:nd (b). Credi tor moved for

~. Ll¿ . disrnis sal
.. " ,- . ,0= LDe coun~erc~aim, arguing that Debtor lacked standing

25 Lo assert the claims and that the claims were barred Dy Lne

" ¡;¿ "

27 rougriOU'C iiiS papers Debtor ljSea. "Cne terin "fraudtilent
convevance" but we chose to use the more modern term "fraudulent
trans~er. If California has adopted the uniiorm Fraudulent Transfer
Act as California Civil Code § 3439 et sea.

28
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sta tute of limitations. 'i'De bankruptcy court dismissed ~he

2 counterclaim, but did so
. .

on tne grounds tha t Debtor -y.iâS equi tably

3
, , ~ ~. .. ~ ~,.. , ,

estoppea DY nis own wronciul condUCL =rom asser~ing å.eri-v2t.ive

4 claims on behalf of Monterev.

:: Debtor fileà a motion for sUIT~ary ,. .J uagmen'C as to Creditor's
6 derivative section 523 (a) (4) and 523 (a) (6) claims and individual

7 section 523 (a) (6) claims. Debtor argued, inter alia, that the

8 stâ te court's directed verdict on Creditor' s derivative claims

9 precluded Creditor from pursuing his section 523 (a) (4) and (a) (6)
10 derivative claims in the nondischargeabili ac'Cion. Debtor

11 additionally argued that, at most, Debtor intentionally breached

l ~_¿, his contracts with Creditor and intentional breach of contract

13 does not in and of itself constitute a willful and malicious

14 inj ury under section 523 (a) (6). The bankruptcy court agreed and

15 entered sUIDÆary judgment in favor of Debtor on both counts on

16 SepteITLber 26,2005. C.reditor filed.. tirnelj7 notice of appeal.

17 That appeal is BAP No. CC-05-1406.

18 Upon reviewing the record in CC-05-1406, the clerk of 'Cnis

19 Panel entered an order noting that the su~~ary judgment did not

20 appear to be final becaus? it did not dispose of Debtor's

21 counterclaim. Creditor was cran~eQ a limited remand to obtain _

22 f in.al separate judgment resolving the , -r'COUD"CerC1.aim. On Januarv

23 25, 2006, the bankruotcv court entered a separate order ~ . , .aisrnissing

24 counterclairn. Debtor filed a timely no'Cice of appeal. That

25 appeal is pending as BAP No. CC-06-1046. Because the appeals are

26 so related, we are issuing ~ JoinL memorandum decision disposing

2i of beth aPDea~s.

¿c
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II. ISSUES

2 Did rho bankruptcy court err in
~ . , ,

Cil SITil S S ing Creditor's

3 section 523(a) (4) and (a) (6) claims asserted derivati-velv on
4 behalf of Monterey?

5 2. Did the bankruptcy court err .. -- disrnissing Creditor's

6 individual section 523 (a) (6) claims?

7 3 ~ Did the bankruptcy court err in dismissing Debtor's

8 fraudulent trans fer counterclaims?

9 III. STANAR OF REVIEW

10 We review de novo Lne bankruptcy court's grant of summary

j 1 judgment. Marshack v. Oranoe COwm'l Credit (In re Nat' i LUIT~er

12 and SUDolv. Inc.), 184 B.R. 74, 77 (9th Cir. BAP 1995); Mordv v.

13 C~ierncarbr Inc. (In re Food Caterino & BOtlSinc, Inc.), 971 F.2d

14 396, 397 ( ~.' C'~L.ri ir. 1992) . In re-v-iev¡ing a surnrnarv judgment, t~n.e

15 task of an appellate court i' ~ne same as a trial court unaer t".
16 P.. Ci-\ì. P. 56.6 Hifai -v. Shell Oil Co., 704 F.2d 1425,1428 (9tri
i i Cir. 1983). Viewing the evidence in the liaht most favorable to

1 B the non-moving party, the appellate court must determine wheLher

19 tDe bankruptcy court correctlv found that there was no cenuine

20 issue of material fact and that the moving party is enti tled ~o

21 judgment as a matter of law. Id.; ~ F. R. Civ. P. 56(c).

22 We similarly review a bankruptcy court's dismissal for

23 raiiure to state a claim under Bankruptcv Rule 7012 ana Federal

24 :Rule of Civil Procedure 12 (b) (6) de novo. l\f. SloDe ~ .b()J:ouan '"\7.

25 F.oastaa (In re Roastad), 126 F.3d 1224, 1228 (9th Cir. 199ï). ~-ge

~. r
¿ 0 accept ;:c: +--riiC..-- ..---- the allega tiOf'iS of , ~ -: ' ."'n.e comp.lain"C and construe triern

27 - -..il l.ll:; "l' - , ,- ~...~ian~ mos:: iavoraD~e ~o L.ne plaintiff. at 1228.

23
.:~. .;\.. Ci-v-. D 56 (c) ~~ made applicable by rtuie 7056.

- i-



1 Dismissal ., ~ irnproper iiriless ,: aonears beyond doubt L..Llo.i_ 7"1-,0.

2 plairitiff . . -cannoL prove any seL or facts to suoport his claim that

3 would entitle him to relief. Id.

-4 iv. DISCUSSION

5 Creditor's Derivative Claims

6 In the state court act:lOfl, (described c.:: the "Ernbezzlernent

7 Lawsuit" by Creditor in paragraph 13 of his third amended

8 nondischargeabili ty complaint), Creditor alleged the same facts

9 against Debter as he later did in his nondischargeabìli ty

10 complaint. Both complaints focused on Debtor's purported

11 "unauthori zed," ~fraudulentn "misappropriationll of Monterey's

1 .~_¿ funds to pay himself "excessive" salary. The same facts underlie

13 both lawsuits , although the nondischargeabili ty complaint does add

14 allega tiens regarding the Purported Forgery. Creditor f asserting
15 derivative claims against Debtor on behalf of l'1onterey, alleged

16
.. .' . ..

causes OI acLion in s~a~e court for breach of ..,". .I iouciary duty,

17 conversion, restitution, constructive trusL and declaratorv

18 judgment~ In his nondischargeabili ty action, Creei tor asserted

19 derivative claims for willful and malicious injury and for

2Cl
" .. .

ern.oeZZ..ement: .

21 The sLate court granted Debtor's motion ior c directed

22 verdict on the derivative claims, but indicated tne next day

23 (after Creditor moved for reconsidera tieD) that it would vacate

24
", "' 'tna t: ru.. irig. After Debtor argued that Creditor naa not properly

25 j ained Monterey as a party, the court stated "I'm going LO stay

26 with my original ruling I've got to stay with my ruling

27 yesterday granting the motion (fer directed verd~=~: "

28 Significa:ritly, :. l'l e court ne'ver specified the directed verdict

-8-



1 ViOUJ.d. operate ê.n~it.ning other 1:nan ad-i udica tion of L..rl e

2 merits. 7 i'ne state court did not state on the record the reasons

j for its ruling.

4 Because Crecti tor's derivative c i ~ i m ior willful and malicious

:: injury is based on the same facts and tortious claims (i. e. ,

6 ') .... .conversion asserLea in Lne state court lawsuit, the directed

7 v'erdict bars his derivative section 523 (a) (6) claims . .here Uiider

8 trie . . 'd.OCLrine of issue preclusion. Similarly, while Creditor did

9 noL specify that he was suing Debtor derivatively for eIT~ezzlement

10 in the state court action (not\~iithstanding the "Embezzlement

11 Lawsuitn label), the state court's directed verdict dismissing his

12 derivative claims prevents him from pursuing his derivative

13 section 523 (a) (4) clairns for ernbezzlement.

14 Issue "'' ..,prec~ us lOD i orLeD called "collateral estoppel, If

15 forecloses relitigaticn of matters that have already been decided

16 in prior proceedings. Pa~ne v. GrifflD (In r~ Paine), 283 B.R.

lï 33, 39 (9th Cir. BAP 2002); see also Harmon v. KcbY1D (Tn ~e

1.ö Hay-mcn), 250 F.3d 1240, 1245 (9th Cir. 2001) (applying California

1 ~ law) , auotinc Lucido v . California, 51 Cal. 3d 335, 272 Cal. Rptr.

20 767,795 P.2d 1223, 1225 (1990); Christopher Klein, et al,

21 prine i D 1 es o~ precl us ~ on & ~stoDDe 1 in BaDkruDtcv Cases, i 9 &G.

22 Bankr. L.J. 839, 852 (2005).

" ';
¿ -' Since . . , .

t.ne q-ù.e s L. lOD in-vol -ves L. .rl e issue-preclusive effect r-, .=v.. ..

24 California state court's judgment, we apply California preclusion

25 ~aw. 28 D.S.C. § 1738; Ma;rese v. pm. Acad. 07 OrthoDaed~c

2 ro SuraeODS! 4ïO u. s. 3 i 3! 380 (1985) . Under California ~aw, ~ no...;.;-

27

¿ö
'AS discussed later, because the state court dld DOL. SpeCirj

otherwise, the directed verdict -- as ~
statutory California law -- constitutes
merlLS. Cal. Code Civ. Pro. § 630(c)

ma t ter of expres s.. .. .,-'1 -Lld.ica-:ion on tne

-9-



.; oart\i- - as ser"Cing issue :preclusicn I;,-~ Tn 0 burden ..-F'v":
~ ~. ~ .es t.aDiisning

2 the following requirements:

3
~~f~~ig~~~o;s~~~t S~~g1~e~~i~~lP~~c~~~~d d~~~~ed in a

6

former proceeding. Second, this issue must have been
actually litigated in the former proceeding. inird, . i
must have been necessarily decided in Lhe former
proceeding. Fourth, the decis ion in the former
proceeding must be final and on the merits. Finally,
the party against whom preclusion is sought must be the
same as, or in privity with, the party to the former
proceeding.

4

5

7

8

9 Harmon, 250 F.3d at 1225. All of these elements ~ro present nere.
10 ,.L . Identical I s sues

11 Both the derivative claims ~ n the state court action and in
12 the nondischargeability adversary proceeding involve the identical

13 facts. They involve the same alleged harm: that Debtor

~4 misappropriated Monterey's funds to pay himself unauthorized ana

15 excessive salary. While the state court complaint did not assert
16 err~ezzlement as a specific cause of acLion, boLh actions present

17 identical factual issues and substantially idenLical legal issues.

13 The section 523 (a) (6) derivative ciaim is likewise substantially

~~ similar to Creditor's derivative state court claims ior

20 con-iersion. TriO. substantial similari between ~he claims -._,.0.11U

21 facts alleged in both lawsuits is sufficient for the purposes of

22 issue preclusion. Durkin v. Shea & Gould, 92 F.3d 1510, 1515-16

~ ';¿~ (9th Cir. 1996) ("Issue preclusion applies 1.1 'subsequent Siii-cs

24
. ,
bas eo. on ad; fTerent cause Of act ~ on involving a Dart.\i- - to t.':ie

25 prior litigation' 
ii and the issue "decided in the prior

~ r¿o adjudication is (to bej substantial i v ~ dentical to the issu.e ~--

27 t~n.e s~ù.bsequent litigaticri.") (Ernp.n.asis added and. citations

28 ornitted).

-10-



The state court complaint alleged Lna~ DeD~or converLeo

2 property of MODLerey. The elements of conversion under California

3 law include (1) the plaintiff's ownership or right to possession

4 of property; (2) the defendant's v.'rongful l' 0:0 or conversion of
~
:: the property in a

. ...' , -
manner inconsis~enL wi~n 7- no plaintiff's

6 property rights and (3) damages. Kasdan, Simonds, Mclntvre,

7 ï=pstein & 1vIartin v. tr\Tor1d Sav. & 7,oan ?SS'l, (Tn re i:merv), 317

8 F . 3 d 1064, 1069 ( 9 th C i r. 2003). In cODLrast, embezzlement in the

9 context of nondischargeabili ty requires three elements: (1)

10 property rightfully in the possession of a nonowner; (2)

11 nonowner's appropriation of the property to a use other than Ln.aL

1 "_ z. to which it was entrusted; and (3) circumstances indicating fraud.

13 Transam. COITTf'l Fin. Corp. v. T,i ttleton (In re Littleton), 942

14 F.2d 551, 555 (9th Cir. 1991). The primary difference between -

15 conversion claim and an errbezzlement claim is that eIT~ezzlement

16 requires the plaintiff to demonstraLe fraudulenL intent by Lne

1 i
..- .. .Cle:renaanL . Because embezzlement is essentially conversion with

i 8 the additional element of fraudulent intent, some courts and

lj corn.lTlentators simply characterize embezzlernent as "fra.ùdii1ent

20 con-version. uS Therefore, l-'-"r"''---\,.. ~ finds that a plaintiff has

21 not established a case ior conversion, the plaintiff likewise

22 would be unable to prove LhaL all of the elements of eIT~ezzlement

23 are present.
24 Because t:De state court entered a directed verdiCL

25 dismissing Creditor's derivative ciaims that Debtor had wrongrully

~ hZ. ~ l.lsed. or misappropriated property ~ - . .DelDDgirig t:o 11oritere~ì , Credi tor

27

28

(eITlbe: ~loeIT~e;1:.lT'\'reu~~ri're2sd :ITfbrea~Jzd~ei~~~~ c§on3ve~2s0i°:n it;/ ~lra~;:Jl~a.\~).

-1 i-



1 caril-10:: establish t. ~'1 e second ..V"l-"'I ~.t.;v....': or the . ~ ,
emDez z ..emeni: iriOl.lir\i ~

2 The issue was previously litigated and decided against Creditor. 9

3 2. Actuallv Litiaated

4 Creditor! s derivative claims ana. .:...,.L-ll \: facts supporting thern

5 were actually li tiga ted before - Jury. The court entered a

6 directed verdict following Creditor's presentation of evidence of

7 these claims.

8 3. Neces sa ril v Decided

~~-' The state court decided Lne issues relatina to Lne derivative

10 claims when it entered its directed verdict dismissing them. In

11 addition, following entry of its directed verdict in favor of

1Z Debtor on Creditor's derivative c~aims, the state court allowed

13 the jury to consider Creditor's individual claims.
In other

14 words, the directed verdict was reflected in the rinal. verdict in
~5 L..;.i::l. tr1e deri-vati~Je cl.aims -were not submitted to or decided by ~ hQ

16 jury even though it heard ;:!, evidence offered in support of the
17 derivative claims. p..iter T.,t.le Jury returned a verdict in favor

,..;v..

18 Creditor on his individual claims, the state court entered its
19 judgment which did not award Creditor damages on any derivative

20 c-Lairn. Therefore i T.he derivative claims were necessaril v àeciàed.

21 4. Identical Parties

22 ~ne parties are identical Do':n act.l.ons; ~\rJi tn respect to

23 derivative claims, Creditor sued Debtor derivatively on behalf

24

25
9E\ien the issues l-..,V.l~ der i -\ia ti -'ie C1.airns ~\,\iere not

SI..bs::ë.D tial 1::/ sirnilar in both actions, Debtor has net argued on

2ï

~ ~ ~ , ,-'~' ~
aDDea~ ~na:: ~ne issues are dissimi~ar. '1'0 ~ne con~rary, ne
iãbeled the state court action as the "Embezzlement ?"ction" in his

~:~~~~li:c: ~~u~~iil~~~i~;~s~~;r i~s~t~s b~;~f~a~~;âr~n t~~~e~~~el See
Branam v. Crowder (Tn re Branam), 226 B.R. 45, ::~ (9th Cir. BAP
1998), aff'd mem., 205 F.3d 1350 (9th Cir. 1999) (issues not

~ ,.
¿ 0

2B

a::gued
. ~ ,.. ..in LDe opening Dr ie= are deerned abanÖ.oned) .

-12-



of Monterey in both state court ana in banKruptcy court.

2 Final Judament on ~nQ Merits:: .

.: ì- '. - ."~eiLner party disDutes. - - that t~ne state court JUdgment iS

~ final. ..~ ' ,'J.:ne part:ies, dispute whether the directed -\ierdictno.vieyrer,

--~ ,\,,as on , . , ,'C.tie meri 'Cs . argues that because trie stateCredi tor

6 court's "reasons for gran~ing the directed verdict motion was not

7 at all clear in the record" (see ?"ppellant s Opening Brief in BAP

8 No. CC-05- 1406 at page 20),"0 the directed verdict cannot be "on

9 the merits." We disagree. Section 630 (c) of the California Code

10 of Civil Procedure provides in~i if a motion for directed verdict

11 is granted, "unles s the court in its order directing entry of the

12 verdict specifies otherwise, it shall operate as an adjudication

13 on the merits." When interpreting statutes, the "plain, meaning of

14 legislation should be conclusive, except in the rare cases in

15 which the literal applica tieD will produce a result demonstrabl v- -
16 at odds with the intentions of its drafters. n United States v.

17 Ron Pair Enters., Il-ic., 489U.3. 235, 242 (1989). here, 'CDe

i 8 of CCP § 630 (c) is both nlain
, .. ,.

apparenL: a cirecLecrneaning and.

1 ~.~:: vercicL is cn the merits unless the court provides otherwise.

20 This literal result is not demonstrably at odds with the

21 intentions of the statuLe' s drafLers, particularly given that the
22 California Legi sla ture used . ~ " ..iaenl:lCê.. language in its provis ions

23 governing nonsuits. See CCP § Sale (c). We will apply CCP

24 § 630 (c) as . .. - , '"we Wlll no~ reaa the lines l'.;v": the.writ.t.en anc between

2S state cour~ Jucgment to find words that save Creditor here.

26

27
lGCreditor acknowledges on pages 25 and 26 of his brief that

~nc state court's directed verdict could have been baseà on
r- Q:¿v misjoinder grounds or could have been based on

Creditor had Dot presented eviaence l:O support
a finding triê t~. . . "nis a.erl\7at.i-\ie

c..airns.

-13-



l~ot~iing in CO~.1rt
. .Daseci itsthe . . .. .

recorc. ino.ica'Les l..Ll:: .~ 'Cne

2 ruling solely on procedural grounds; as C:cedi tcr.,-- iac':,

3 concedes, the record is êrrbiguous as ~o the grounds fer the state

4 court! s decision. But wna~ever the state court's reasoning Wa~,

~ California law clear mandates that the directed verdict operates

6 an adjudication on
, ~ . . .'Cne rneri "Cs ir-- light of the court's failure

7 specify otherwise.- - cited no case law interpretingto Creditor rias

8 CCP § 630 (c) any differently. Accordingly, the directed verdict

9 was an adj udica tion on the merits.
10 Because all of the grounds for issue preclusion under

11 California law are present here, Creditor's derivative' section
12 523 (a) (4) and (a) (6) claims are barred as a matter of lai¡i and
lj undisputed fact. We therefore AFFI~~ the bankruptcy court's

14 surrmary judgmept in favor of Debtor on the derivative section

15 523 (a) (4) ernbezzlemen.t claiin ar1C1 'Cne deri-\.iati-\ïe sectiof'i 523 (a) (6)

16 -viillfl.11 an.d Tnal icious inj ur~i claim. ~~

17

18 .. 2.lBeCal.l,Se, v,ie ,c.on.clude L.L.L::L iss:ie I?r~ecl:i.sion .a?pli~s, Vie do DOL.
adaress cerLain o~ner arauments raiseâ DV 'Cne Deb~or in support of
the su~~ary judgment. Nónetheless, we dõ observe that such-
arguments are not persuasive. First, Debtor contends that
Creditor cannot establish the ~ fraudulent intent" element of
embez zlement. Creditor, however, raises disputed and triable
issues of fact as to this element, such as whether Debtor
~: ~e::i~t:d__::~ ~0~2eal. hi~ _ :ecei~t" ~~ ~ th: _ ~~gher __:~larj. 0ummary
J UOglLlt:D L. wv.ula L.iiUS be ..l.i::pprOtr J.c. L.t: b::.:eO on L.:LLS t.l-ieorv..

1 a...R

20

21

22

23

'Cime~;:~~~~. al~~ ~f~ut~i ~~~i ;~~gi~~~~; ~~~~r;~;v:s~;~~~~ ~;~e
section ,:23 (a) (4) claims on his OirJn Denal.I. .l':.It:er -:ne oeaa.l.ine
~~r ~ ~~~;;t~~~ ~:~;~~~h~r~e~bi~t t~ l ~~~;e~~y;~~:~:~?~d;h~ o~~~~l~~n'C
~'" _~_~__ L.._~ __~~_'-.. ",2.:(_) (_! ~___m_ u.~__\_'-_V~_.: 0.. .o_u___ --

~~~t~O~~o~~~i~~i ti~~c~~~l~~~~~t~m~~;~~~~~m~î:~~~n~~l~~e~ . t~~a~:m:

~~~~~~a~~~~t~~n~P~~~~~;:n~:~'C~r s~~~~~~~n~a~~e~mi~~~ ~~~~t~~~~se of
Fed. DeD. ïDS. CorD. v. Jackson, 133 F.3d 694,702 (9th Cir.
,..vx) L0.._-Q ì-I,L.1 v h-,,- 1 P t-r_iF: sppr_i-_~_'¡ ~d condur:t_ iri triP arn..p_:")J""Pr'l~j= ~~~=V;:::/~:~:7~j __~?::.:: _ ___ _ - -- - -- -- - _u - -----
COinp~c.¿.L ~ ..S ..'..ci.i~.. L. ..aDle: vv th tJ-ie conduct alleged in the initial
complain~, the amended como aint relates back to the initial
cornp'laint. Ie.

24

25

" h¿ v

27

28

-14-



1 B. Creditor's Indi -'.iidual Sect -i ori 523 (a) (6) Clairn

2 The bankruptcy court erred in holding that as a maL ~er cf

3 undisputed fact and law, Creditor had no cogni zable individual

4 claim under section 523 (a) (6); raLher, CrediLor raised issues of
5 material fact which should not be resolved in the contexL of a

6 su~~ary judgment motion.

7 The court and Debtor correctly stated that intentional breach

8 of contract, in and or itself, does noL give rise to a section

9 523 (a) (6) nondischargeability claim for willful and malicious

10 injury. Petralia v. Jerc; ch (In re Jercich), 238 F.3d 1202, 1206

11 (9th Cir. 2001), cerL denied, 533 u.s. 930 (2001). To be

12 excepted from discharge under section 523 (a) (6), "a breach of
13 contract must be accompanied by seme sort of \ tortious conduct'
1 .1 gi~\ies rise to 'willful or malicious urj,¡ . ' " Id.

15 ~'ne bankruptcy court held that Debtor's breach OI ~he

16 Guarantv - .. - , .
LeLLer AgreemenL was DOL accompanied by anyand. L.l-ie

17 tortious conduct by Debtor, and therefore granted suwmary j udgmenL

18 denying Creditor's individual nondischargeabili
-, -

cl.aims und.er

19 sect.ion 523 (a) (6) . The record, however, does not e stablishas 0.

20 matter of undisputed fact that the breaches of contract were

21 unaccompanied by tortious ;:....::.. '- L... .

22 In his amended complaint and other p~eaoings, as well _~ i II

23 affidavits opposing sU~üary judgment, Creditor alleges that Debtor

24 co~uiL.ted forgery in a scheme to justify or hide that he had

25 wrongfully breached the Letter Agreement. At the SUffiary judgment

26 hearing, Creditor argued that this act of purported forgery

27 consti tu.ted a "tortious act" accornpaTI"i7irig
. - ~ ,... .
Lne nreacn 0= Lne -.- e-,-....;..i';: L. L. C ..

"". "'¿o The court disagreed, observing that the forgery mustreernen"C .

-15-



i ha-ve O,-..~1 r-r'"M\.L.......C.. art:er Deb"Cor
. .,breacneCi l-L!.t: contracts and Creditor

2
, . ~ ~ ,sus~aineQ nis ~osses. But the record contains evidence that is

~ inconsistent with that observàLion ~ The Purported Forgery in the

4 Excerpts of Record shows a transmission stamp dated Decerrber 22,

..~ 2000, from Deb"Cor's
,. ~ ,
iax rnacr1irie. Debtor allegedly breached - ~ ~

L.:.iC

6 Letter Agreement by wrongfully paying himself excess salary in

7 2001 and 2002. Thus, the record contains evidence that a material
8 factual and legal is sue may be in dispute: was Debtor's

9 intentional breach accompanied Dj a tortious act?

10 If Debtor forged documents in a scheme to cover or justify

11 his breaches of the Letter Agreement before he actually committed

12 "Cue breaches, Deb"Cor's breaches of contract were , .' ~ ~
DO "Cen"Ci a.L.L v_ M

13 accompanied by tortious conduct which mayor may
" ,not: gi-ve rise f- f'~V

14 a claim under Jercich and section 523 (a) (4). ,",' a minimum,
I"~.. Credi tor has presented an issue for the trier of

,. . ...
r.ac"' It.L.DlCil. cannot

16 be resolved as a matter of undisputed fact and law: Diâ Debtor

17 erigage in tortious conduct in connection with his
, .Dreacn of

18 contracts and did that tortious conduct result in the willful and

19 malicious inj ury of Creditor?
" n¿ v Because Debtor has not established ~ - - matter or undisDuted

21 fact and law L.i"C.\. Creditor has no individual section 523 (a) (6)
22 C.Laim, we REVERSE ~n i ~ aspect or "Cue bankruD"Ccv court' s sUu~arv

23 jiidgrnent.

24 r-
'- . DebtDr's Der i -\ia ti -\ie COìJ.nterclaim ~r-""..V": Fraiidulent - ~Trarisi:er

25 Acting derivatively on behalf of Monterey, Debtor asserted a

26 fraudulent transfer counterclaim against Creditor Dursuant to

2ï California Civil Code section 3439.04 (a) and (D). Credi tor SCUgtit

23 dismissal of the coun~erC.Laim on the ground that Debtor lacked

- i 6-



i sLanoing to assert LDe c~aims. "'no bankruptcy courL dismissed ~~Q

2 counterclaim, but did so on the grounds that Debtor's wrongful

3 conduct equitably estopped him from asserting derivative claims on

4 behalf of Mon~erey. vve a f f i rIft l.¡I- dismissal as correct for a

5 different reason: as a participant in the purported fraudulent

6 transfer (i. e., the Resolution designating Note paYmen~s as bonus

7 payments from Monterey to Creditor for services previously

B rendered), Debtor lacked standing under California law to assert
9 the fraudulent transfer claims.

10 First, to the extent Debtor is acting derivatively on behalf

11 of Monterey, he laCKS standing because Monterey lacKs standing to

12 assail a fraudulent transfer in which it participated. Toanazzi

1 ~.0.5 v. ír¡ilhelm, 6 Cal.2d 123, 125, 56 ?2d 1227, 1228 (1936). ("'(HJe

14 who executes a conveyance of property for Lhe purpose of

i 5 hindering, delaying or defrauding his creditors cannoL bV an

16 action in equity obtain a reconveyance from his grantee, nor can

i i anvone claiming. under him, except an innocent purchaser. r If); ~oo
18 also Jones v. Re-Mine Oil Co., 47 Cal.App.2d 832,842, i19 P.2d

19 219 (1941) (orie ~who i-~as transferred his propert~7 to defraud riis

20 creditors cannot therea.fter recover
~ . . ,,'.' . .
Trom nis granLee LDaL wnicn ne

21 has conveyed); Xvdias v. Adamson (In re Xvdiasr Estate), 92
22 C a 1 . P~pp . 2 d 857, 860 - 61, 208 P.2d 37B, 379 (1949) ("l~o rule .iai¡i

23 is more strictly adhered to LDaD the rule that one who has

24 conveyed his prODertv- - - - :.r~ order to defra-ùd . . ., . ,nis creei Lors, unaer

25 circumstances such as are present here i
. " ...canno~ Lnereai~er recover

26 rrorn riis grantee that ¥v;hich :""e has cori-\r2j'"ed.") .

27 Secondly, the California fraudulent transfer laws on :0C~ r

28 face only confer standing on a creditor of the transferor debtor.

-17 -



1 Gen. Elec. Ii;: ! 1 .: c:-.... ....,Caoital Auto Lease, IDe. v. Broac1"i (In re Lucas

2 inc.), 185 B.R. 801, 805 (9th Cir. B?"P 1995). Debtor's

3 counterclaim does not allege that he was acting as a creditor of

4 De.Dt.or. Moreover, and more importantly, to the extent Debtor i ~

:J acting as a creditor OI l~onterey in seeking to iri-v-alidai.e Lile
6 purported executed,. ~.. ,rraUCi11..en:: cannot do so because hetransfer, rie
7 the Resolution giving rise to t.ne transfer. h credi t.or who

8 ratifies or participates in a fraudulent transfer may be estopped

9 from attacking the trans fer. 16A Cal. Jur. 3d Creditors § 404

10 (2006) (citing Sullivan v. Johnson, 127 Cal. 230, 59 P. 583

11 (1399))
12 Because the panel can affirm for any reason support.ed by t.ne
13 record (Dittman v. Californ~a, 191 F.3d 1020, 1027 n.3 (9th Cir.

14 1999)), we AFFiæ~ the bankruptcy court's dismissal of Debtor's

1S fraudulent transfer c~aims , but base the affirmance on Debtor's

16 lack of st.anoino to pursue such claims.

17 V. CONCLUSION

13 For the foregoing reasons, we AFFI&1 the bankruptcy court i s

19 SUTh~ary judgment denying Creditor's derivative section 523 (a) (4)
20 . ( ) (6) 1 'and a c_aims, REVERSE the bankruptcy court' s sU~üary judgment

21 denying Creditor's individual sect.ion 523 (a) (6) claims, and ?"FFIRl'1

22 the bankruptcy court's dismissal of Debtor! s derivative fraudulent
" "
¿ .5

. -,COUT1"CerC.lairn.trans ier

24

25

" h¿ v

27

28
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